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Schneider (C. C. A., Seventh Circuit, April 11, 1904), 28 National Corporation 
Beporter, 238. Citing Walker v. Whitehead, 16 Wall. 314; Kennedy v. Gibson, 
8 Wall. 498. 

Per Grosscup, Circuit Judge : 

" The bill clearly shows that the deposits in the custody of the National Bank 
of Illinois, as an entirety, were used and disposed of contrary to the provisions 
of law relating to custody and disposition. The deposits were disposed of in 
sums, and to persons forbidden by law ; and were used to pay dividends when 
no dividends had been earned. The bill shows, also, that the directors had 
knowledge of some of these violations of law, such as the payment of dividends 
out of the capital stock, and the increase of loans in large amounts to the Calu- 
met Company, after notice from the comptroller that such loans were contrary 
to law ; and also, that of other violations of law they would have been advised, 
had reasonable diligence on their part have been exercised. It seems clear to 
us that on such a state of facts, the directors are answerable, in some kind of 
action, directly to the persons to whom their duty ran ; and that, to the extent 
that the depositors suffered losses therefrom, the right of action, whatever it 
may be, runs directly to the depositors as a class. The question is not deter- 
mined by whether the amount thus recovered might not become an asset of the 
bank ; but whether, aside from that, the depositors may not enforce the liability 
as a right special to them — a right growing out of the contract of deposit, and 
not common, therefore, to stockholders and other creditors not depositors. Un- 
less the national banking act cuts deep enough to cut out these individual rights 
of action, the depositors have, in some form, a right to bring action on the 
claims set forth." 

"The case, as already stated, appears to us to be one clearly of equitable 
cognizance. The rule relating to equitable jurisdiction applicable to this case 
is laid down by Pomeroy as follows : Where a number of persons have separate 
or individual claims and rights of action against the same party, all arising from 
some common cause governed by the same rule, and involving similar facts, so 
that the whole matter might be settled in a single suit brought by all the per- 
sons uniting as co-plaintiffs, or one of the persons suing on behalf of himself 
and others; or, where one party has a common right against a number of per- 
sons, the establishment of which would regularly require a separate action 
brought by him against each of these persons, instead whereof he might procure 
the whole to be determined in one suit, a bill in equity will lie on the ground 
that it prevents a multiplicity of suits. (Pomeroy Equity Juris., 2d Edition 
Vol. 1, sec. 245. )" 

Bankruptcy — Effect of Discharge — Judgment for Damages for Ckim- 
inal Conversation. — A judgment for damages for criminal conversation is 
one recovered in an action "for wilful and malicious injuries to the person or 
property of another" within the meaning of the provision of the bankruptcy 
act of July 1, 1898 (30 Stat, at L. 550, chap. 541, U. S. Comp. Stat. 1901, p. 
3358), sec. 17, subd. 2, excepting judgments recovered in such actions from the 
operation of a discharge in bankruptcy. Tinker v. Colwell, 24 Slip. Ct., 505. 
The opinion is by Mr. Justice Peckham and is learned and interesting. Three 
members of the court dissent. 



